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duties. Held, that there was no error in refusing to require the witness to 
answer questions as to the loan. 

10. In an action by the sergeant of a city against the surety on the bond of 
his deputy sergeant defendant sought to show that plaintiff had notice of the 
deputy's embezzlement, and committed a fraud on defendant in continuing him 
in office. A witness for defendant was asked on cross-examination as to 
whether witness had made any suggestion to plaintiff that the deputy was em- 
bezzling money, referring to an occasion when witness spoke to plaintiff with 
reference to some money which witness was informed the deputy had collected 
and did not pay over to the witness, as counsel for the party to whom the money 
was going. Held, that the question was proper. 

11. Where the sergeant of a city knew that his deputy was failing to remit 
collections made by virtue of his office, but continued such deputy in office, he 
could not recover for such embezzlements from the surety on the bond of the 
deputy, the surety not having been informed of such facts by the sergeant. 

12. In the absence of a stipulation a sergeant of a city does not owe it to the 
surety on the official bond of the sergeant's deputy to make continuous and 
diligent search into each levy by his deputy and the payment of money col- 
lected thereunder. 

13. In an action by the sergeant of a city against the surety on the official 
bond of plaintiff's deputy, the evidence conclusively showed that plaintiff had 
no knowledge of the deputy's embezzlements until after his discharge, and the 
court instructed that knowledge of facts and circumstances naturally calculated 
to excite suspicion in the mind of a person of ordinary care and to prompt him 
to inquire is sufficient to affect the party with knowledge of all facts necessarily 
to be discovered on such inquiry, and to which the facts known furnished a 
reasonable and natural clue, and, if the jury believed from the evidence that 
plaintiff had such knowledge, the jury should, in the absence of countervailing 
evidence, find plaintiff chargeable with notice. Held, that defendant could not 
complain of the instruction. 

14. It is not error to refuse instructions on matters fully covered by other in- 
structions. 

16. Mere negligence on the part of the obligee in the bond of a public officer 
will not avoid the contract of suretyship, but good faith is all that is required. 



WASSERMAN et nx. v. METZGER. 
June 16, 1904. 

APPEAL AND ERROR — NECESSARY PARTIES — PROCEDURE. 

1. Although no objection was made in the trial court, nor before this 
court, upon the ground that necessary parties are not before the court, the 
court on appeal will, where there is such a defect, send the case back, in 
order that the proper parties may be brought before it by proper amend- 
ment. 

2. In a suit to set aside a sale under a deed of trust to secure a note, a 
bank that took the note as collateral security from one who had no title to 
it, long after it had been fully paid, was a necessary party. 



